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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Section 1291 of 
Title 28 U. S. Code, and Rule 37 of the Federal Rules of Criminal Pro- 


cedure. 


STATEMENT OF THE CASE 


On August 27, 1959 an indictment bearing Criminal Action No. 
763-59 was filed against Charles S. Holloway, charging him in 37 
separate counts with forgery and false pretenses under Title 22, D.C. 
Code, Section 1301-1401. The case came on for trial on October 21, 
1959, lasted several days, and on November 3, 1959, the defendant was 
found guilty of some 10 counts of indictment. Subsequently the imposi- 
tion ofan8 to 24 month sentence was suspended and the defendant placed 
on probation. It is from this verdict and judgment that appellant appeals. 


The facts regarded as relevant for the purposes ofthis appeal are 
brief. In the auturnn of 1956 appellant, who had been a duly licensed real 
estate broker in the District of Columbia since 1950, appeared before the 
local Real Estate Commission and was interrogated by representatives 
of that body about the allegations contained in the indictment herein. 
This hearing was had and concluded in the office of the Commission in 
the District Building. At the end of 1956 the defendant made no applica- 
tion for the renewal of his license, but instead devoted his entire time 
and energies to academic pursuits both as an advanced student at the 
Catholic University of America and as an instructor at Howard University. 
In April, 1957, a file containing the entire matters mentioned in the 
indictment was turned over to the United States Attorney by the Real 
Estate Commission. At the time of the transfer from the Real Estate 
Commission to the United States Attorney's office the file was complete 
with statements of witnesses, reports of handwriting experts, etc. The 
case was presented to the Grand Jury in July of 1959. In the interim a 
notary public, a lawyer, and a trustee whose name appeared on one of 
the documents introduced at the trial, died. Other persons who might 
have been witnesses for the defendant disappeared and during the latter 
part of 1958 and early 1959 some records became scattered and lost. 

On October 5, 1959 counsel for appellant made application to the assign- 


ment judge in the District Court for a short continuance of the case, 
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stating that there was great difficulty in locating witnesses, in finding 


documents and records, and stimulating the recollection of the defendant 


and those close to him who might recall critical facts and circumstances. 
The entire indictment covered acts allegedly committed in 1954 and 1955. 
Trial was set for October 20, 1959, and on that date counsel filed a motion 
to dismiss the indictment, outlining therein his severe handicap in seeking 
to meet the charges contained in the indictment after the long lapse of 
time. The trial court heard argument on the motion and took the matter 
under advisement overnight, indicating strongly that the course of events 
did not meet its approval. On the next day the motion was denied. In 
ruling against the appellant the trial court reiterated its proneness to 
dismiss the indictment but expressed the thought that it was bound by 

the language of this Court in Taylor v. United States, 99 App. D.C. 183, 
238 F. 2d 259. | 


CONSTITUTIONAL AMENDMENTS 
AND 
STATUTES INVOLVED 


United States Constitution. 


Fifth Amendment to the Constitution: 


No person shall be held to answer for a capital or other- 
wise infamous crime unless on a presentment or indictment 
of a grand jury, except in cases arising in the land or naval 
forces or in the militia when in actual service in time of war 
or public danger; nor shall any person be subject for the 
same offense to be twice put in jeopardy of life or limb; nor 
shall be compelled in any criminal case to be a witness 
against himself, not be deprived of life, liberty, or property 
without due process of law; nor shall private property be 
taken for public use without just compensation. | 
Sixth Amendment to the Constitution: 


In all criminal prosecutions, the accused shall enjo 

the right to a speedy and public trial, by an impartial jury 

of the State and district wherein the crime shall have been 
committed, which district shall have been previously ascer- 
tained by law, and to be informed of the nature and cause of 

the accusation; to be confronted with the witnesses against 

him; to have compulsory process for obtaining witnesses in 

his favor, and to have the assistance of Counsel for his defense. 
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Federal Rules of Criminal Procedure. 


Rule 48(b). If there is unnecessary delay in presenting the 
charge to a grand jury or in filing an information against a 
defendant who has been held to answer to the district court, 
or if there is unnecessary delay in bringing a defendant to 
trial, the court may dismiss the indictment, information or 
complaint. 


SUMMARY OF ARGUMENT 


Where the prosecuring authority contrives to violate the spirit if 
not the letter of law designed to guarantee constitutional safeguards, the 
Court in its concern for the fair administration of justice may and should 
exercise its discretion to the end that justice not be caught up and rendered 
impotent in a mass of technical rules. 


ARGUMENT 


In urging this point upon the Court appellant is aware that it has 
never been enunciated as the law in a Federal jurisdiction. It is urged 
nevertheless as a logical application of a firmly established principle 
in our system of justice. Appellant claims that he was denied his right 
to a speedy trial, due process of law, and his right to a fair trial within 
the spirit and meaning of the Fifth and Sixth Amendments. It is this last 
contention which seems to be uncontrovertable. Also, it is this last con- 
tention that obviously plagued the trial court to the point of expressing 
its disposition to dismiss this indictment. 


In discussing cases involving the speedy trial concept under the 
Sixth Amendment the courts invariably mention such factors as the 
availability of witnesses, the opportunity to marshal evidence, and the 
faded recollections of witnesses and defendants. When counsel com- 


plained of these several handicaps government counsel confidently 


1 United States v. Provoo, 17 FRD 183; Taylor v. United States, 99 U.S. App. 
D.C. 183; United States v. McWilliams, 82 U.S. App. D.C. 259. 
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reminded the court that in computing the time for the purposes of the 
speedy trial provisions of the Sixth Amendment the stop watch does not 
start to run until the defendant has been indicted. This is true. Also 
government counsel pointed to the fact that the defendant could claim 

no relief under Rule 48(b) of the Federal Rules of Criminal Procedure, 
since one is not eligible for such relief unless he has been formally 
charged. But from the date of the alleged criminal acts to the actual 
date of trial time does pass, and witnesses do become unavailable, and 
evidence does become lost, and recollections do fade and become vague. 
All of these things occur whether the defendant is formally charged or 
indicted or not. At the time of trial the testimony relates to the events, 
behavior and the circumstances as they existed at the time of the alleged 
commission of the crime, and not as of the time of the indictment. Since 
the filing of an indictment or a formal charge does not have the effect 

of revitalizing memories, and creating the availability of witnesses, and 
making evidence readily available, the contention that one is not entitled 
to be safeguarded against these handicaps until after he has been 
formally charged places an unwarranted premium on form, and at the 
same time disregards the substance of the Fifth and Sixth Amendments 
and Rule 48(b). | | 


The logic of this position seems inescapable. At the time of the 
drafting of the Sixth Amendment the time between indictment and trial 
was the objective. As years went by and instances arose where the 


prosecution dragged its feet between the time of arrest and time of 
indictment rather than between the time of indictment and time of trial, 
effective implementation of the Sixth Amendment was procured by the 
adoption of Rule 48(b). So, after arrest or any sort of formal charge 
the defendant is given some status for the purpose of demanding his 
right. What justification is there for the prosecuting authority to create 
a situation which produces the same disadvantages to a defendant and at 
the same time deprives him of the right to take the affirmative and 
demand trial? | 
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On a few occasions in the past this type of delayed prosecution 
has been sought, and on these occasions these efforts have drawn the 
fire of the trial courts just as in this case. In the case of United States 
of America v. Thomas C. Simmons, C. A. No. 634-56, the late Chief 
Judge Laws met this type of situation head on, and dismissed the indict- 
ment. In that case the prosecution in 1956 presented a matter to the 
grand jury which had occurred in 1953. The charge was rape. The 
only thing which had occurred between 1953 and the time of the present- 
ment in 1956 was that the defendant was alleged to have committed a 
similar crime in 1956. At the hearing on the motion in that case the 
prosecution argued as it did in the instant case that the time does not 
begin to run when computing the presence or absence of a speedy trial 
until the defendant is formally charged. The court made short shrift 
of this argument when it stated: "Under the circumstances of this case 
the court is of the opinion that it is within the spirit if not within the 
letter of Rule 48(b) of the Federal Rules of Criminal Procedure that it 
should exercise its discretion to dismiss the charge in the first count 
of the indictment by reason of unnecessary delay in presenting the 
charge before a grand jury and also bringing the defendant to trial." 


Later on in February, 1960, our present Chief Judge of the 
District Court dismissed the indictment against an accused narcotic 
peddler who was indicted on January 18, 1960, for an alleged narcotic 
sale to a police officer on August 21, 1958. The defendant was first 
formally charged in December, 1959, when he was arrested. United 
States of America v. Griffin, Cr. No. 61-60, D.C.D.C. In that case the 
Court recognized fully the handicap placed upon the defendant, and dis- 
missed the indictment. Judge Pine spoke of the lack of opportunity for 
the effective assistance of counsel and the deprivation of the elements 
of fairness which attends 'stale’ prosecutions, rather than the specific 
provisions of the Sixth Amendment or any rule or statute. The same 
general approach was used when the same court dismissed the indict- 
ment in the case of United States v. Stanton, Cr. No. 203-60, on March 
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21, 1960. In both of these cases the government's theory of complete 
reliance upon its rights under the statute of limitations was advanced. 
But the court rejected this argument as justification for a belated prose- 
cution. | 


To say that the statute of limitations takes care of this situation 
seems to be oversimplification; and to accept without question such a 
statement is to ignore or avoid certain elementary considerations. It 
is suggested to this court that the statute of limitations is adopted for 
the purpose of giving to law enforcement officials ample time within 
which to solve crimes. The statute is not designed to encourage prose- 
cutors to wait until the end of the period before formally charging one 
against whom they have gathered evidence several years before. The 
probable reason why no specific rule is leveled at this particular situa- 
tion is that it has never been within the contemplation of the legislature 
or the rule-making powers that this type of prosecution would arise. 


It is in these unanticipated and undefined gray areas that the oft 
mentioned 'stealthy encroachments’ on our constitutional safeguards 
occur. But our Federal Courts are not impotent in these circumstances. 
Time and time again when the courts have become offended by procedures 
foreign to our recognized standards they have struck them down, thus 
giving full force and effect to the doctrine expressed in McNabb v. United 
States, 318 U.S. 332, 340-341, 87 L. ed. 819; and Nardone v. United States, 
308 U.S. 338, 84 L. ed. 307. And this court has been ever alert to nip in 
the bud unwholesome procedures which do not come squarely within the 
prohibition of any specific constitutional provision or statute, but never- 
theless do not meet our standards of fair play. These matters are 
effectively dealt with, usually with the prefatory remark: "Our concern 
for the fair administration of justice impels ustohold. . . " Shiou- 
takon y. District of Columbia, 98 U.S. App. D.C. 371, 375 ctg. McNabb, 
supra, Nardone, supra, and Kelly v. United States, 98 U.S. App. D.C. 125. 


This, we believe, is the type of case to draw such treatment from 


this court. | 


CONCLUSION 


It is respectfully submitted that this court should reverse the 
judgment of the lower court and remand with instructions to dismiss 


the indictment. 


Respectfully submitted, 


WILLIAM B. BRYANT 


615 F Street, N. W. 
Washington 4, D.C. 


Attorney for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term | 
Grand Jury Impanelled on July 2, 1959, Sworn in on July 7, 1959. 


UNITED STATES OF AMERICA Criminal No. 763 - '59 | 
v. Grand Jury No. Original 


CHARLES S. HOLLOWAY Violations: Title 22 D.C. Code 
1301, 1401, 1951 Ed. 


DOCKET ENTRIES 
Proceedings 


Presentment and indictment filed (37 counts). | 


ARRAIGNED, Plea NOT GUILTY entered; Copy of indictment 
given to defendant; Bond set by the Court in the sum of 
$1000.00; Defendant COMMITTED to the District of Columbia 
Jail; Commitment issued; Attorney not present. YOUNGDAHL, 
J. (Reporter-Anderson) Cert. filed. 


RECOGNIZANCE in the sum of $1000.00 taken with John W. 
Carter, Surety, filed. 


APPEARANCE of George H. Windsor entered as counsel for 
defendant, filed. | 


APPEARANCE of William B. Bryant as attorney for defendant 
entered and filed. PINE, C.J. (Reporter -Byrholdt) 


MOTION of DEFENDANT for dismissal of indictment, filed; 
MOTION of DEFENDANT for dismissal of indictment heard, 
argued and TAKEN under ADVISEMENT;, Defendant ON BOND; 
Attorney William Bryant present. HART, J. (Reporter- 
Markwalter and Walker) Cert. filed. 


AS OF 10-20-59: MEMORANDUM of DEFENDANT in support 
of motion to dismiss indictment, filed. MOTION of DEFEND- 
ANT to dismiss indictment, DENIED; Waiver of Trial by Jury, 
filed. TRIAL BY COURT BEGUN: Case is RESPITED until 
10:00 a.m. tomorrow; Defendant on BOND; Attorney William 
Bryant present. HART, J. (Reporter-R. Walker) Cert. filed. 


2 
Proceedings 


TRIAL BY COURT RESUMED; Case is RESPITED until 10:00 
a.m., Monday 10-26-59; Defendant ON BOND; Attorney 
William Bryant present. HART, J. (Reporter-Walker) 
Cert. filed. 


TRIAL BY COURT RESUMED; Case is RESPITED until 10:00 
a.m. itomorrow; Defendant ON BOND; Attorney William 
Bryant present. HART, J. (Reporter-Markwalter) Cert. 
filed. 


TRIAL BY COURT RESUMED; Case is RESPITED until 10:00 
a.m. tomorrow; Defendant ON BOND; Attorney William 
Bryant present. HART, J. (Reporter-Walker) Cert. filed. 


TRIAL BY COURT RESUMED; Defendant's Oral motion for 
Judgment of Acquittal heard and DENIED without prejudice 
to renewal at close of Defendant's case; Case is RESPITED 
until 10:00 a.m., Monday, 11-2-59; Defendant ON BOND; 
Attorney Frank Wilson present. HART, JR., J. (Reporter- 
Walker) Cert. filed. 


TRIAL BY COURT RESUMED; Defendant ON BOND; Case is 
RESPITED until 10:30 a.m. tomorrow; Attorney William 
Bryant present. HART, J. (Reporter-Markwalter) Cert. 
filed. 


TRIAL BY COURT RESUMED; FINDING: Guilty as charged on 
Counts 1, 2, 6, 7, 8, 9, 10, 11, 12, 13; Not Guilty on Counts 
3, 4, 5 and 14 thru 37; Case is REFERRED to the Probation 
Officer of the Court; Defendant permitted to REMAIN ON 
BOND pending sentence; Attorney William Bryant present. 
HART, J. (Reporter-Walker) Cert. filed. 


MOTION of DEFENDANT for Judgment of Acquittal and/or new 
trial, and Points & Authorities in support thereof, filed. Cert. 
of Serv. 


MOTION of DEFENDANT for Judgment of Acquittal and/or for 
a new trial, heard, argued and DENIED. Defendant ON BOND; 
Defendant not present; Attorney William B. Bryant present. 
HART, J. (Reporter-Wells) Cert. filed. 


SENTENCED to imprisonment for a period of NOT LESS than 
EIGHT (8) MONTHS and NOT MORE than Two (2) YEARS on 
COUNT 1; EIGHT (8) MONTHS to TWO (2) YEARS on each of 
Counts 2, 6, 7, 8, 9, 10, 11, 12 and 13; said sentence by the 
Counts to RUN CONCURRENTLY and to RUN CONCURRENTLY 
with the sentence imposed on Count 1. Defendant COMMITTED 
to the District of Columbia Jail; Commitment Issued; Attorney 
William B. Bryant present. HART, J. (Reporter-E. Wells) 
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Proceedings 


Judgment and Commitment of 1-8-60, filed. HART, J. 


TRANSCRIPT OF PROCEEDINGS, 1-8-60, filed. Clerk's 
Copy (Reporter-Wells). 


NOTICE OF APPEAL from Judgment, filed. Clerk's fee of | 
$5.00 paid and credited to the United States. 


REFUSAL of DEFENDANT to sign election against service of 
sentence, filed. 


Motion of DEFENDANT for reduction of sentence, ed. Cert. 
of Serv. 


MOTION of DEFENDANT for reduction of sentence ised and 
further execution of sentence of EIGHT (8) MONTHS to TWO 
(2) YEARS imposed January 8, 1960 is SUSPENDED; Defend- 
ant PLACED ON PROBATION in charge of the Probation 
Officer of the Court for a period of FIVE (5) YEARS. Attorney 
William B. Bryant present. HART, J. Bevoden =: Wells) 


Order of 2-26-60. Filed. Hart, J. 


Order extending Time for filing Record on Appeal 70 and 
INCLUDING April 2, 1960, filed. Hart, J. 


Transcript of Proceedings 2-26-60, filed; Clerk's Copy 
(Rep. Wells). | 


Order extending time for filing the record on appeal to and 
including April 18, 1960, filed; Hart, J. | 


As of 4-15-60 Transcript of Proceedings, Vol. 1, Pages 1-30, 
Oct. 20 & 21, 1959, filed. Clerk's and ‘Attorney’ s Copy 
(Walker-Reporter) 


[ Filed August 27, 1959] 


[INDICTMENT ] 
Grand Jury Impanelled on July 2, 1959, Sworn in on July 7, 1959. 
* * * * * 

The Grand Jury charges: 

On or about February 18, 1955, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, falsely made 
and forged, the signature "Stephen T. Wise" on a certain deed. The 
following is a photostat of the aforesaid deed bearing the falsely made 
and forged signature "Stephen T. Wise", which deed is attached hereto 
and made a part of this count: 

[ Facsimile of Deed Attached to Original Document ] 
SECOND COUNT: 

On or about February 18, 1955, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, passed, uttered 
and published to Charlotte Horan, an employee of the Lawyers Title 
Insurance Corporation, a body corporate, as true and genuine, the falsely 
made and forged deed referred to and set out in the First Count of this 
indictment, which deed is incorporated herein and made a part of this 
count by reference, the defendant then well knowing the signature "Stephen 
T. Wise" appearing on said deed to have been falsely made and forged. 
THIRD COUNT: 

On or about February 18, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
forged the signature "Stephen T. Wise", which signature is endorsed on 
the reverse side of a certain deed of trust note. The following is a photo- 
stat of the aforesaid deed of trust note, bearing the falsely made and 
forged endorsement "Stephen T. Wise", which trust note is attached 
hereto and made a part of this count: 

[ Facsimile of Trust Note Attached to Original Document] 


FOURTH COUNT: 

On or about February 26, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, passed, uttered and 
published, and caused to be passed, uttered and published to Francis Cc. 
Heigle, as true and genuine, the falsely made and forged deed of trust note 

referred to and set out in the Third Count of this indictment, which deed of 
trust note is incorporated herein and made a part of this count by reference, 
the defendant then well knowing the endorsement "Stephen T. Wise" on the 
reverse side of said deed of trust note to have been falsely made and forged. 
FIFTH COUNT: 

On or about February 18, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely represented 
to Francis C. Heigle, that William M. Jefferson and Marjorie D. Jefferson 
had given the defendant a Five Hundred Dollar ($500.00) deposit toward the 
purchase of premises located at 1214 Maryland Avenue, N.E., in the District 
of Columbia; that William M. Jefferson and Marjorie D. Jefferson purchased 
said property for their own use and occupancy; that as part of the trans- 
action and purchase price William M. Jefferson and Marjorie D. Jefferson 
were then and there ready to invest the sum of Three Thousand Dollars 
($3,000.00) of their own funds; and that as of February 18, 1955, for value 
received, William M. Jefferson and Marjorie D. Jefferson, truly, were 
jointly and severally indebted to one Stephen T. Wise in the sum of Five 
Thousand Dollars ($5,000.00). | 

These representations were not true and the defendant Charles Ss. 
Holloway knew they were not true, but Francis C. Heigle believing them 


to be true and relying upon them, on or about February 25, 1955, paid to 


the Lawyers Title Insurance Corporation, a body corporate, the sum of 
Twenty-Eight Hundred and Fifty Dollars ($2850.00), of which amount the 
defendant, on said date, received the sum of Five Hundred and Twenty- Five 
Dollars and Eighteen Cents ($525.18). 
SIXTH COUNT: | 

On or about February 28, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
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forged the signature "Stephen T. Wise", which signature is endorsed on 
the reverse side of a certain check. The following is a photostat of the 
aforesaid check bearing the falsely made and forged endorsement "Stephen 
T. Wise", which check is attached hereto and made a part of this count: 
[ Facsimile of Check Attached to Original Document ] 
SEVENTH COUNT: 

On or about February 28, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, passed, uttered and 
published, and caused to be passed, uttered and published to an employee 
of the National Bank of Washington, Washington, D. C., whose name is to 
the Grand Jury unknown, as true and genuine, the check referred to and 
set out in the Sixth Count of this indictment, which check is incorporated 
herein and made a part of this count by reference, the defendant then well 
knowing the endorsement "Stephen T. Wise" on the reverse side of said 
check to have been falsely made and forged. 

EIGHTH COUNT: 

On or about December 14, 1955, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, falsely made 
and forged, the signatures "William M. Jefferson" and "Marjorie D. 
Jefferson" on a certain deed of trust. The following is a photostat of 
the aforesaid deed of trust bearing the falsely made and forged signatures 
"William M. Jefferson" and "Marjorie D. Jefferson", which deed of trust 
is attached hereto and made a part of this count: 

[ Facsimile of Deed of Trust Attached to Original Document] 

NINTH COUNT: 

On or about December 14, 1955, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, passed, uttered 
and published, and caused to be passed, uttered and published to Delong 
Harris, as true and genuine, the falsely made and forged deed of trust 
referred to and set out in the Eighth Count of this indictment, which deed 


of trust is incorporated herein and made a part of this count by reference, 
the defendant then well knowing the signatures "William M. Jefferson" and 
"Marjorie D. Jefferson" appearing thereon, to have been falsely made and 


forged. 


TENTH COUNT: 

On or about December 14, 1955, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, falsely made 
and forged the signatures "William M. Jefferson" and "Marjorie D. 
Jefferson" on a certain deed of trust note. The following is a photostat 
of the aforesaid deed of trust note bearing the falsely made and forged 
signatures "William M. Jefferson" and "Marjorie D. Jefferson", which 
deed of trust note is attached hereto and made a part of this count: 

[ Facsimile of Deed of Trust Note Attached to Original Docanen) 
ELEVENTH COUNT: ! 

On or about December 14, 1955, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, passed, uttered 
and published, and caused to be passed, uttered and published to Delong 
Harris, as true and genuine, the falsely made and forged deed of trust 
note referred to and set out in the Tenth Count of this indictment, which 
deed of trust note is incorporated herein and made a part of this count 
by reference, the defendant then well knowing the signatures "William 
M. Jefferson" and "Marjorie D. Jefferson" appearing thereon, to have 
been falsely made and forged. ! 
TWELFTH COUNT: 

On or about February 25, 1955, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, falsely made 
and forged, and caused to be falsely made and forged, the signature 
"James E. Stringfellow", which signature is endorsed on the reverse 
side of a certain check. The following is a photostat of the aforesaid 
check bearing the falsely made and forged endorsement "James E, 
Stringfellow", which check is attached hereto and made a part of this 
count; | 

[ Facsimile of Check Attached to Original Documen! 
THIRTEENTH COUNT: 

On or about February 25, 1955, within the District of Columbia, 

the defendant Charles S. Holloway, with intent to defraud, passed, uttered 


and published, and caused to be passed, uttered and published to an employee 
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of the National Bank of Washington, Washington, D. C., whose name is to 
the Grand Jury unknown, as true and genuine, the check referred to and 
set out in the Twelfth Count of this indictment, which check is incorporated 
herein and made a part of this count by reference, the defendant then well 
knowing the endorsement "James E. Stringfellow" on the reverse side of 
said check to have been falsely made and forged. 
FOURTEENTH COUNT: 

On or about January 26, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
forged the signature "Stephen T. Wise" on a certain deed. The following 
is a photostat of the aforesaid deed bearing the falsely made and forged 
signature "Stephen T. Wise", which deed is attached hereto and made a 
part of this count: 

[ Facsimile of Deed Attached to Original Document ] 
FIFTEENTH COUNT: 

On or about January 26, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, passed, uttered 
and published to Charlotte Horan, an employee of the Lawyers Title 
Insurance Corporation, a body corporate, as true and genuine, the falsely 
made and forged deed referred to and set out in the Fourteenth Count of 
this indictment, which deed is incorporated herein and made a part of 
this count by reference, the defendant then well knowing the signature 
"Stephen T. Wise” appearing thereon, to have been falsely made and 
forged. 

SIXTEENTH COUNT: 

On or about January 26, 1955, within the District of Columbia, the 

defendant Charles W. Holloway, with intent to defraud, falsely made and 


forged, and caused to be falsely made and forged, the signature "James 
E. Stringfellow" on a certain deed of trust. The following is a photostat 
of the aforesaid deed of trust bearing the falsely made and forged signa- 
ture "James E. Stringfellow", which deed of trust is attached hereto and 
made a part of this count: 

[ Facsimile of Deed of Trust Attached to Original Document] ; 


SEVENTEENTH COUNT: 

On or about January 26, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, passed, uttered and 
published to Charlotte Horan, an employee of the Lawyers Title Insurance 
Corporation, a body corporate, as true and genuine, the falsely made and 
forged deed of trust referred to and set out in the Sixteenth Count of this 
indictment, which deed of trust is incorporated herein and made a part 
of this count by reference, the defendant then well knowing the signature 
"James E. Stringfellow" appearing thereon, to have been falsely made 
and forged. | 
EIGHTEENTH COUNT: 

On or about January 26, 1955, within the District of Columbia, 
the defendant, Charles S. Holloway, with intent to defraud, falsely 
represented to Francis C. Heigle that James E. Stringfellow was pur- 
chasing premises located at 5103 H Street, S.E., in the District of Colum- 
bia, for his own use and occupancy; that as part of the transaction and 
purchase price, James E. Stringfellow was then and there ready to invest 
the sum of Fifteen Hundred Dollars ($1500.00) of his own funds; and that 
as of January 26, 1955, for value received, James E. Stringfellow, truly, 


was indebted to one Stephen T. Wise in the sum of Four Thousand Dollars 
($4000.00). | 


These representations were not true and the defendant Charles Ss. 

Holloway knew they were not true, but Francis C. Heigle believing them 
to be true and relying upon them, on or about January 26, 1955, paid to 
the Lawyers Title Insurance Corporation, a body corporate, the sum of 
Twenty-Two Hundred and Sixty Dollars ($2260. 00), of which amount the 
defendant, on or about January 28, 1955, received the sum of Five 
Hundred and Ninety-Hve Dollars and Thirty- Four Cents (9595, 134). 
NINETEENTH COUNT: 

On or about January 26, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
forged, and caused to be falsely made and forged, the signatures "James 
E. Stringfellow" and "Stephen T. Wise", which signatures pope on the 


10 

face and reverse sides, respectively, of a certain deed of trust note. The 
following is a photostat of the aforesaid deed of trust note bearing the 
falsely made and forged signatures of "James E. Stringfellow” and "Stephen 
T. Wise", which deed of trust note is attached hereto and made a part of 
this count: 

[ Facsimile of Deed of Trust Note Attached to Original Document ] 
TWENTIETH COUNT: 

On or about February 3, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, passed, uttered and 
published, and caused to be passed, uttered and published to Francis C. 
Heigel, as true and genuine, the falsely made and forged deed of trust 
note referred to and set out in the Nineteenth Count of this indictment, 
which deed of trust note is incorporated herein and made a part of this 
count by reference, the defendant then well knowing the signatures "James 
E. Stringfellow" and "Stephen T. Wise" appearing thereon, to have been 
falsely made and forged. 

TWENTY-FIRST COUNT: 

On or about February 1, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
forged the signature "Stephen T. Wise", which signature is endorsed on 
the reverse side of a certain check. The following is a photostat of the 
aforesaid check bearing the falsely made and forged endorsement "Stephen 
T. Wise", which check is attached hereto and made a part of this count: 

[ Facsimile of Check Attached to Original Document] 
TWENTY-SECOND COUNT: 

On or about ' February 1, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, passed, uttered and 
published, and caused to be passed, uttered and published to an employee 
of the National Bank of Washington, Washington, D. C., whose name is to 
the Grand Jury unknown, as true and genuine, the check referred to and 
set out in the Twenty-First Count of this indictment, which check is 
incorporated herein and made a part of this count by reference, the defend- 


ant then well knowing the endorsement "Stephen T. Wise" appearing on the 
reverse side of said check to have been falsely made and forged. 
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TWENTY-THIRD COUNT: 

On or about May 16, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
forged the signature "Stephen T. Wise", which signature is endorsed on 
the reverse side of a certain check. The following is a photostat of the 
aforesaid check bearing the falsely made and forged endorsement "Stephen 
T. Wise", which check is attached hereto and made a part of this count: 

[ Facsimile of Check Attached to Original Document] | 
TWENTY-FOURTH COUNT: 

On or about May 16, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, passed, uttered 
and published, and caused to be passed, uttered and published | to an 
employee of the National Bank of Washington, Washington, D. C., whose 
name is to the Grand Jury unknown, as true and genuine, the check 
referred to and set out in the Twenty-Third Count of this indictment, 
which check is incorporated herein and made a part of this count by 
reference, the defendant then well knowing the endorsement "Stephen T. 


Wise" appearing on the reverse side of said check to have been falsely 
made and forged. : 
TWENTY-FIFTH COUNT: 

On or about May 16, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
forged, and caused to be falsely made and forged, the signature "James 


E. Stringfellow", which signature is endorsed on the reverse side of a 
certain check. The following is a photostat of the aforesaid check bear- 
ing the falsely made and forged endorsement "James E. Stringfellow", 
which check is attached hereto and made a part of this count: 
[ Facsimile of Check Attached to Original Document] 

TWENTY-SIXTH COUNT: | 

On or about May 16, 1955, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, passed, uttered 
and published, and caused to be passed, uttered and published to an 
employee of the National Bank of Washington, Washington, D. C., whose 
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name is to the Grand Jury unknown, as true and genuine, the check referred 
to and set out in the Twenty-Fifth Count of this indictment, which check is 
incorporated herein and made a part of this count by reference, the defend- 
ant then well knowing the endorsement "James E. Stringfellow” appearing 
on the reverse side of said check to have been falsely made and forged. 
TWENTY-SEVENTH COUNT: 

On or about October 27, 1954, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
forged, and caused to be falsely made and forged, the signature "Dolly 
Johnson", on a certain deed. The following is a photostat of the aforesaid 
deed bearing the falsely made and forged signature "Dolly Johnson", which 
deed is attached hereto and made a part of this count: 

[ Facsimile of Deed Attached to Original Document] 
TWENT Y-EIGHTH COUNT: 

On or about October 27, 1954, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, passed, uttered 
and published, and caused to be passed, uttered and published to Charlotte 
Horan, an employee of the Lawyers Title Insurance Corporation, a body 


corporate, as true and genuine, the falsely made and forged deed referred ; 


to and set out in the Twenty-Seventh Count of this indictment, which deed 
is incorporated herein and made a part of this count by reference, the 
defendant then well knowing the signature "Dolly Johnson" appearing 
thereon to have been falsely made and forged. 

TWENTY-NINTH COUNT: 

On or about October 27, 1954, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
forged, and caused to be falsely made and forged the signature "Dolly 
Johnson", which signature is endorsed on the reverse side of a certain 
deed of trust note. The following is a photostat of the aforesaid trust 
note bearing the falsely made and forged endorsement "Dolly Johnson”, 
which deed of trust note is attached hereto and made a part of this count: 

[ Facsimile of Deed of Trust Note Attached to Original Document } 
THIRTIETH COUNT: 

On or about November 1, 1954, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, passed, uttered 
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and published, and caused to be passed, uttered and published to Francis 
C. Heigle, as true and genuine, the falsely made and forged deed of trust 
note referred to and set out in the Twenty-Ninth Count of this indictment, 
which deed of trust note is incorporated herein and made a part of this 
count by reference, the defendant then well knowing the endorsement 
"Dolly Johnson" appearing on the reverse side thereof, to have been 
falsely made and forged. : 
THIRTY-FIRST COUNT: | 

On or about October 27, 1954, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely represented 
to Francis C. Heigle that Lona M. Thomas, in truth and in fact, was 
purchasing premises located at 140 F Street, S.E., in the District of 
Columbia, for the sum of Fifteen Thousand and Five Hundred Dollars 
($15,500); that as part of the transaction and purchase price, Lona M. 
Thomas, was then and there ready to invest the sum of Thirty- Five 
Hundred Dollars ($3500.00) of her own personal funds; and that as of 
October 26, 1954, for value received, Lona M. Thomas, truly, was indebted 
to one Dolly Johnson in the sum of Fifty-Five Hundred Dollars ($5500.00). 

These representations were not true and the defendant Charles S. 
Holloway knew they were not true, but Francis C. Heigle believing them 
to be true and relying upon them, on or about October 28, 1954, paid to 
the Lawyers Title Insurance Corporation, a body corporate, the sum of 
Thirty-Two Hundred and Fifty Dollars ($3250.00), of which amount the 
defendant, on or about November 4, 1954, received the sum of ‘Seven 
Hundred and Five Dollars and Twenty-Six Cents ($705.26). 
THIRTY-SECOND COUNT: 

On or about November 2, 1954, within the District of Columbia, the 
defendant Charles S. Holloway, with intent to defraud, falsely made and 
forged, and caused to be falsely made and forged, the signature "Dolly 


Johnson", which signature is endorsed on the reverse side of a certain 
check. The following is a photostat of the aforesaid check bearing the 
falsely made and forged endorsement "Dolly Johnson", which check is 
attached hereto and made a part of this count: | 

[ Facsimile of Check Attached to Original Document] 
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THIRTY-THIRD COUNT: 

On or about November 2, 1954, within the District of Columbia, the 
defendant Charles S$. Holloway, with intent to defraud, passed, uttered and 
published, and caused to be passed, uttered and published, to an employee 
of the National Bank of Washington, Washington, D. C., whose name is to 
the Grand Jury unknown, as true and genuine, the check referred to and 
set out in the Thirty-Second Count of this indictment, which check is 
incorporated herein and made a part of this count by reference, the 
defendant then well knowing the endorsement "Dolly Johnson" on the 
reverse side of said check to have been falsely made and forged. 
THIRT Y- FOURTH COUNT: 

On or about’ November 15, 1954, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, falsely made 
and forged, and caused to be falsely made and forged, the signature 
"Dolly Johnson", which signature is endorsed on the reverse side of a 
certain check. The following is a photostat of the aforesaid check bear- 
ing the falsely made and forged endorsement "Dolly Johnson", which 
check is attached hereto and made a part of this count: 

[ Facsimile of Check Attached to Original Document ] 
THIRTY- FIFTH COUNT: 

On or about November 15, 1954, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, passed, 
uttered and published and caused to be passed, uttered and published to 
an employee of the National Bank of Washington, Washington, D. C., 
whose name is to the Grand Jury unknown, as true and genuine, the 
check referred to and set out in the Thirty- Fourth Count of this indict- 
ment, which check is incorporated herein and made a part of this count 


by reference, the defendant then well knowing the endorsement "Dolly 
Johnson" on the reverse side of said check to have been falsely made 
and forged. 
THIRTY-SIXTH COUNT: 

On or about November 19, 1954, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, falsely made 
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and forged, and caused to be falsely made and forged, the signature 
"Dolly Johnson", which signature is endorsed on the reverse side of a 
certain check. The following is a photostat of the aforesaid check bear- 
ing the falsely made and forged endorsement "Dolly Johnson", which 
check is attached hereto and made a part of this count: | 

[ Facsimile of Check Attached to Original Document ] | 
THIRTY-SEVENTH COUNT: ! 

On or about November 19, 1954, within the District of Columbia, 
the defendant Charles S. Holloway, with intent to defraud, passed, uttered 
and published, and caused to be passed, uttered and published, to an 
employee of the National Bank of Washington, Washington, D. G., whose 
name is to the Grand Jury unknown, as true and genuine, the check refer- 
red to and set out in the Thirty-Sixth Count of this indictment, which 
check is incorporated herein and made a part of this count by reference, 
the defendant then well knowing the endorsement "Dolly Johnson" on the 
reverse side of said check to have been falsely made and forged. 

/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL 


Foreman 


[ Filed April 15, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* ak * * * 


Washington, D. C. 
October 20, 1959 


* * ake * * 


THE COURT: We have for consideration a motion to dismiss the 


indictment. Mr. Bryant, I will hear from you. | 
MR. BRYANT: If Your Honor please, the motion before you is 
accompanied with a memorandum, but it is pretty apparent it is a short 


motion and I have asked Your Honor to consider dismissing the Indictment 
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for the reasons set out in the memorandum. I went to say at the outset 
of this matter that I think that the authority for the exercise of Your 
Honor's discretion is contained in Rule 48(b) of our Federal Rules of 
Criminal Procedure. 

Iam aware of the fact that the terms of the Sixth Amendment would 
seem to say or obviously say,, and the Courts have so held, that in order 
for the time to count -- in other words, when we start talking about a 
speedy trial, that you start counting your time of delay beginning with 
the lodging of a formal charge against an individual. They speak of a 
defendant who has been held for the action of the Court. But I read the 
decisions, the McWilliams case, the Dallas Williams case, the very pro- 


found treatment of this matter, although not a District Court case, a case 


we have in the Federal Digest by a Judge over in Baltimore in U.S. v. 
Provoo. The citations of these cases are in the memo, but what I would 
like to impress upon Your Honor is this: 

It seems that some of the main things that the provisions for speedy 
trials seek to avoid and neutralize and eliminate and safeguard one against, 
are these: dull memories, loss of records, availability of witnesses, and 
those impediments and handicaps which are inherent because of the lapse 
of time, so that I think that because of the language in some cases, and 
because of the very broad language of the Supreme Court in the second 
Nadone case in which I believe Judge Frankfurter said that the substantial 
justice that we in our system, or words to this effect: That we, in our 
system, for substantial justice being done in our Federal Courts, must 
rely on the sound discretion, the learning, the wisdom and the courage 

of our Federal Judiciary. 

In that connection I would like to point this out. In this case, if Your 
Honor please, the formal criminal proceedings were first brought to this 
man by way of a Grand Jury originally and that came about sometime in 
early August of this year. But I suggest to Your Honor that the counts in 
this Indictment embrace a behavior and occurrences which took place in 
1954 and 1955. 
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Lalso suggest this to Your Honor: Back in 1956, the early -- no, 


1 of 1956, the defendant herein appeared at the 
ra- 


‘a the late summer or fal 
Real Estate Commission and at that time was exposed to certain lite 


ure they had down there which had to do with these very things. And I 
don't know when it happened, but I have reason to believe and I say this 
is on information and belief, if Your Honor please, and no knowledge that 
I have -- Mr. Hantman can tell Your Honor about this -- I believe -- 
let's put it this way: perhaps the file of the Real Estate Commission 


was turned over to the United States Attorney's Office sometime in 1957. 


I believe that that is so. 
So that I think in the interest of substantial justice and in keeping 


with Your Honor's discretion and powers to see to it that substantial 
justice is done, that if Your Honor finds that these matters came to the 
attention of the prosecuting authorities as far away as sone time in 1957, 
that the defendant should not be saddled with the handicaps and impedi- 

5 ments that the courts have talked about in pointing up the necessity 
and desirability of a speedy trial. He should not be handicapped with 
those -- that luggage and at the same time the government be guarded 


on that score because they hadn't charged him 


from any criticism 
a to bar 


ta formally. I think mechanical rules should not be countenanceda 
| a defendant from his relief. | 
Now, if this matter came to Mr. Hantman's attention or the atten- 
tion of the United States Attorney's Office sometime which is seasonable 
he return of the Indictment, then what I 
have said to Your Honor is, of course, not applicable. But if these 
matters did come to his attention sometime in 1957, I think that what I 
a have said has clear application because then you see, if Your ‘Honor 


please, as one court has put it, you have an invisible sort of Damocles 
ng about the business of his 


in relationship to the time of t 


hanging over a man. You have a man goi 
life making plans which don't contemplate any criminal proceedings 
pending against him, any embarrassment, or any shock, or any other 
physical or otherwise -- it isn’t contemplated under the circum- 


trauma, 


stances. : 
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In this case atthe time that this man had a real estate license he 
was a student, a teacher, and a businessman. These matters were called 
to his attention at the Real Estate Commission in 1956, at which time he 
abandoned his real estate business and concentrated on acquiring his 
ultimate degree, and teaching. He had a building, he had an office, he 

had records and files and he had associates in the real estate 
business. 

There came a time when, after a reasonable period of time, he 
became not so diligent in maintaining his files, preserving his records, 
and keeping up his acquaintances with times and places and circumstances 
became vague to him. 

In addition to that, I think I pointed out -- if I haven't I should point 
out to you -- that two or three people actually died in this matter. One 
man who was a lawyer for this man, who wrote certain letters to, I think, 
a Mr. Heigle. A Notary that Mr. Hantman talked about died. A man who 
appears on one of these instruments as a trustee, I believe, a man named 
Bivins, died. 

And when I personally appeared before Judge Pine and asked for a 
continuance in this matter, I confessed to him that one of my great handi- 
caps was that I couldn't reach through the fog of time and get ready 
responses or clean, clear pieces of recollection. 

I say to Your Honor honestly that this is a case which demonstrates 
very thoroughly the reason why we have our provisions which call for 
speedy trials, and I say to Your Honor I am asking you to adopt this as 
the criteria. 

If Your Honor is satisfied that these matters upon which they 
finally seek to bring the defendant to trial had come to the attention of 


the prosecuting authorities within any period of time, let us say, as 


I indicated to you, two or three years, and that they had full control over 
the prosecution of this matter, and for some reason best known to them- 
selves they wait until a few days before the statute runs, in one of these 
cases, that the prejudice is inherent and I ask Your Honor to afford the 
defendant the appropriate relief by dismissing the Indictment. 
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Thank you, Your Honor. 

THE COURT: The rule here says that if there is unnecessary 
delay in presenting the charge to a Grand Jury or in filing an Information 
against the defendant who has been held to answer, or if there is unneces- 
sary delay in bringing him to trial, the Court may dismiss the Indictment 
and Information. 

MR. BRYANT: Yes, Your Honor. | 

THE COURT: This Court would assume that each case would have 
to stand on its own feet. 

MR. BRYANT: That's right, Your Honor. 

THE COURT: For example, just last week I dismissed ; an Indict- 
ment that was a year old. That was because of the particular cireum- 
stances of that case. It was a case in which there was no great amount 
of investigation necessary, where it could have been presented to a Grand 
Jury much sooner than it was, and where the defense would have been 
alibi, a person in walk of life who would have an extremely dificult time 

a year later proving where he was. 


This particular case is one that involves a lot of records, and 


undoubtedly a great number of witnesses, so that the question really in 
this particular case, considering the nature of the charges and the dif- 
ficulty of preparing it, is whether or not there was unreasonable delay 
within the meaning of 48(b). Do you agree with that ? | 

MR. BRYANT: Certainly, Your Honor. I know the cases hold all 
the time that any particular case isn't controlling in another case and 
that in these cases particularly the facts and circumstances in the cases 

THE COURT: All right. I would like to hear from the government 
why it did take so long to get this case indicted. | 

MR. HANTMAN: If Your Honor please, Mr. Wilson will handle 
this aspect of the case for the government. | 

MR. WILSON: May it please Your Honor, the government takes 


are for the trial court's complete discretion. 


the position that Your Honor can dismiss this Indictment for lack of a 
speedy trial based upon two separate and distinct authorities numver 
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one being the Constitution, the Sixth Amendment, and its provision 
therein for the speedy trial of anybody accused of a crime. The other 
would be Rule 48(b) of the Federal Rules of Criminal Procedure. 

Now, Rule 48(b), by its very words, in the opinion of the govern- 
ment, precludes Your Honor in this case from dismissing it. In other 
words, Rule 48(b) says that those cases where a man has been held for 
appearance before the District Court and there has been delay in the 
Indictment or a delay in the filing of an Information. In those cases the 
District Court Judge has the authority to dismiss the Indictment for lack 
of prompt Indictment. 

I will read to Your Honor Rule 48(b), the very first sentence: 

"If there is unnecessary delay in presenting the charge to a Grand Jury 
or in filing an Information against a defendant who has been held to 
answer to the District Court.” 

The government feels, Your Honor, that that language was put there 
for a purpose and it contemplates a situation where he has been held for 
the action of the Grand Jury by a committing magistrate. That, in this 


jurisdiction, would'be the U.S. Commissioner or one of the Judges of the 


Municipal Court. 

THE COURT: Do you have any authority for that? 

MR. WILSON: I don't believe there is any authority for that 
position, Your Honor, but I believe the words themselves are sufficient 
authority. They say where the man has been held for the District Court. 
There are only two possible ways he can be held for the District Court 
and that is by the United States Commissioner or by a Municipal Court 
Judge, aside, of course, from an original Grand Jury Indictment. 

With respect to Rule 48(b), that is all I have to say. There is not 
very much law interpreting the rule, as such. As to the Sixth Amendment 
to the Constitution, and I am sure Your Honor is well aware, that con- 
templates an accused as the Constitution uses those very words. It says 
an accused shall be entitled to a speedy trial and all of the decisions, 
every one of them, contemplates a situation where an individual has either 


been arrested on a formal charge made or an Indictment returned. 


21 

Therefore, the Constitutional right of a speedy trial does not 
attach until such time as a man has been arrested and formal complaint 
filed or if he has been indicted. | 
In this particular case we don't have that situation. This man was 


free .n the streets, was not charged until such time as the Grand Jury 
returned an Indictment. He was not arrested until after that. Therefore, 
we feel in this particular case that the constitutional right to speedy 
trial does not apply and that by its very words, by its very terms, Rule 
48(b) does not apply. | 

The question arises: What about the delay between the time these 
crimes were committed and the time the Indictment was returned. I 
believe this situation has been raised in several cases before and in 
each and every case it has been rejected. | 

I think Taylor versus the United States, which is a District of 
Columbia case, is somewhat on point, notwithstanding the fact that in 
that case the Court of Appeals -- rather the District Court Judge actually 
did dismiss the Indictment for lack of a speedy trial and was affirmed in 
the Court of Appeals. | 

However, in that case there were many other factors that went into 
the determination. The facts were briefly these. The housebreaking and 
robbery in that case were committed on July 19, 1950. The Indictment 
was returned February 23, 1954, approximately three and a half years 
later. During that period of time the defendant was incarcerated in New 
York and was incarcerated in New York for approximately seven and a 
half years. On February 6, 1956, a writ of habeus corpus isgued and he 
was brought to the District and arraigned about ten days later on February 
17, 1956. This is two years after the Indictment was returned, six years 
after the crime. The trial commenced within the next month, However, 
the Court there held that the defendant was deprived of his right toa 
speedy trial. I think it would be appropriate to-read the language of the 
Court in that case so it can be properly understood. The Court there 
said: "We believe the long delay in the return of the Indictment, the long 
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delay between Indictment and trial, the failure of the record fo disclose 
12 that the appellant even knew he was under Indictment and his long 
absence from the District of Columbia, certainly prevented him or his 
attorney from preparing a proper defense." They go on, and this is very 
important. '"We donot rely on the mere lapse of time between the com- 
mission of the offenses and the date of the Indictment considered by 
itself, for that is governed by the statute of limitations," and I think, 
if Your Honor pleases, that is very important language. The Court of 
Appeals has said that delay, the delay between the commission of the 
crime and the actual return of the Indictment, is governed by the statute 
of limitations and I think, if Your Honor please, that is what we have 
statutes of limitations for. 

THE COURT: In other words, you don't feel Rule 48(b) gives 
discretion to the Court for delays of Indictment over the statute of 
limitations of five years. I forget the Code section. Is that your con- 
tention? 

MR. WILSON: I say, Your Honor, if the man had been arrested, 


if the man was held for the action of the Grand Jury, notwithstanding 


whether he was on bond or incarcerated, and there was delay then, by 

the United States in presenting the case to the Grand Jury, or delay in 

the Indictment being returned, I say in that type situation 48(b) would 

apply. However, where the man has not been held for the action of the 

Grand Jury, and the Grand Jury is a part of the District Court, then Rule 
13 48(b) does not apply. 

THE COURT: Would you contend that a man, for example, is 
supposed to have assaulted somebody in January, 1954, with a dangerous 
weapon, and the man remained in the District of Columbia, the United 
States Attorney knows all about him, and yet they choose to do nothing 
about it until one day before the statute of limitations will run and you 
then indict him, that that would be all right? 

MR. WILSON: Did Your Honor say that the statute of limitations 
had run? 

THE COURT: Had not run. 
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MR. WILSON: Had not run by one day. (There was a pause.) 

THE COURT: In other words, isn't it true that a man has some 
right for the government to take speedy action, depending on the cir- 
cumstances of the individual case and the difficulty of preparing it, of 
going ahead and presenting the thing to the Grand Jury without unneces- 
sary delay; or do you feel the government has no such obligation? 

MR. WILSON: I feel, if Your Honor pleases, the government has 
a moral obligation to do that, and at all times they must act within the 
statutes and the Constitution of the United States. I think, at the same 
time, that before the Court can dismiss an Indictment because there has 
not been speed that it can do so only if it is given the authority to do so. 

I say based on the case law relative to the Sixth Amendment to the 
Constitution the Court does not have authority to dismiss an Indictment 
for lack of speedy trial unless the delay is between the date the Indict- 
ment is returned and the date of the trial. I say further that under Rule 
48(b) by its very terms precludes the Court in this particular case. 

THE COURT: What about this Williams case in the Court of Appeals. 
It is true in that case there had been Indictment and there was question of 
time between Indictment and trial. And yet all of the reasons that the 
Court of Appeals gives for the dismissing for delay is scattered witness- 
es, witnesses not accessible, memory of witness as to events that occur- 
red many years ago not clear. Those reasons apply just as much ina 
case where the Indictment is held up as where the trial is held up. 

MR. WILSON: Yes, but I believe there are other situations and 
other factors considered in that case, if Your Honor please. In that case 
I believe there had been a trial which had lasted for eight months and 
was terminated by mistrial because of the Judge's death. | 

MR. BRYANT: Is Your Honor talking about the McWilliams case 
or the Dallas Williams case? 

THE COURT: McWilliams, where Judge Eicker died. 

MR. WILSON: Yes. Thereafter, over a period, I believe, if my 


recollection is correct, over a period of at least one and maybe. 
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two years, several of the many defendants in that case moved for 
immediate trial. On at least three trial dates the government was not 
ready to proceed. I think these factors were very important in the 
determination of the Court in that case. There are many, many other 
cases in all the Circuits relative to speedy trials provided for in the 
Sixth Amendment, being perfected only after Indictment. All of the 
Circuits. I think I can almost unqualifiedly say that not one case did 
we find where the sole reason for dismissing the indictment because 
of lack of speedy trial, not one case exists where that delay took place 
before Indictment. 

THE COURT: Of course, if they exist they aren't reported, are 
they ? 

MR. WILSON: They are not reported. 

THE COURT: Can the government appeal a case like that ? 

MR. WILSON: Yes, Your Honor, we can. 

THE COURT: Therefore, if they could have appealed, it would 
have been reported. 

MR. WILSON: Yes, we can appeal. We are out of Court and where 
there is a final determination we can appeal. 

THE COURT: Yes. 

MR. WILSON: There has been some reference made to how long 

the case has been in our office. The case came into our office, I 
believe, in April 1957, which is approximately two and a half years, but 
it hasn't been laying idle for two and a half years. Cases of this kind 
are, that is, almost all cases involving real estate fraud are almost with- 
out fail assigned to Mr. Hantman. All of his cases are especially assigned 
and generally involve protracted litigation, a number of weeks, and all of 
these cases generally involve considerable investigation, even before the 
case is presented to the Grand Jury, and there is usually a number of 
weeks, sometimes months, in the presentation of cases before the Grand 
Jury. 


It is because of the press of business since April, 1957, that 


prevented Mr. Hantman initially from getting to this case, and I would 


25 | 
say at least for the last six months he has been concerned primarily and 
only with this case, outside of maybe one or two other minor things in the 


meantime. 


Counsel also makes some reference to the fact that the defendant 


was before the real estate commission back in 1956, and since that time 
he has thrown his files away, certain files. I say to Your Honor that he 
was put on notice at that time of alleged irregularities and if he thought 
that he would need those files by which to prove his innocence, he 
shouldn't have thrown them away since that time. Some reference has 

been made to the deceased witness, one Vivian Kemp. I assure 
Your Honor if she had lived she would be standing before the Court asa 
co-defendant. Mr. Hantman just handed me a note in which he indicates, 
and rightly so, that the Grand Jury presentation in this case began back 
in July. 

MR. BRYANT: Of 1959? | 

MR. WILSON: Of this year. Investigation of the case prior to that 
took considerable time. There were innumerable documents. There are 
substantially 150 exhibits, all involving a complicated real estate trans- 
action, several complicated real estate transactions. In some the 
statute of limitations has run and they are not before the Court. All 
these things had to be investigated. | 

The government, if Your Honor please, respectfully requests that 
Your Honor deny the defendant's motion to dismiss the Indictment because 
of lack of speedy trial based upon the authority of the cases cited under 
the Sixth Amendment and the very language of Rule 48(b). 

MR. BRYANT: If Your Honor please, the books are not full of 
such cases. I have done some exploration. But let me call Your Honor's 
attention to the case in this very Court of United States versus Thomas 
C. Simmons, Criminal action 634-56. In that case the late Chief Judge 
Laws heard a motion to dismiss for lack of speedy trial the indictment. 

18 Would you indulge me, Your Honor, because we are so! imuch con- 
cerned with what the facts are, because in the Taylor case Judge Bastian 
pointed out that no case is to be controlling. 
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Judge Bastian also pointed out in the Taylor case that the time 
between the commission of the offense and the Indictment wasn't relied 


upon solely, but he didn’t eliminate it. Getting back to the Simmons case, 


I think we have precedent for our present position. In the Simmons case, 
Simmons was a doctor, who back in 1953 -- I guess it was '53. I was 
still in the D.A.'s Office. Somebody accused him of having improper 
relations. Carnal knowledge, as a matter of fact, with some young girl 
in his office. Simmons was not arrested. Simmons was not charged. 
No formal complaint police-wise was presented. He never appeared 
before a committing magistrate. But a Grand Jury considered this 
matter on an original basis such as they have done here and the Grand 
Jury ignored against Simmons. Three years later, in 1956, Simmons 
was accused by some other person of committing the same offense under 
comparable circumstances. Whereupon, the government went into the 
Grand Jury in 1956, represented the old matter that had been ignored 
by the Grand Jury, and then the fresh business that occurred in ‘56. Mr. 
Hayes filed a motion directed specifically to Count One of the Indictment 
19 and asked the Court to dismiss Count One because of the reasons 
that I give you. 

In that case the government argued as it has argued before Your 
Honor that the time doesn't begin to run until he has been formally 
charged or under arrest or so and so and so. But there Mr. Hayes asked 
the Court to consider and it isn't hard to see, if Your Honor please, -- 
Your Honor grasped the nub of this proposition when you asked Mr. 
Wilson the question: You knew in the McWilliams case the people had 
been indicted and gone to trial and the judge died, and four years elapsed 
and several defendants asked for a speedy trial. You knew that. But you 
ask Mr. Wilson this question: The Court speaks of these things which 
are inherent in the lapse of time, fading memories, inability to marshall 
evidence, the inability to cross-examine witnesses because of the failure 
of recollection. Those things, as I say, Your Honor, put the question to 
him. You put the $64 question to him. 
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Once a man -- once the prosecuting authority becomes aware of a 
situation why shouldn't they proceed diligently. It seems to me that in 
defense of this motion, in opposition to my motion, they have supplied 
Your Honor with another thing. They say that in 1956 the Real Estate 
Commission put him on notice. | 

I would say to you that that notice would almost amount to a formal 
complaint and it seems to me that after 1956, and '57 and '58 -- it seems 
to me a man has a right to say, "Well, apparently these pesos don't see 
fit to move against me." And I say to you this, too, Your Honor: I haven't 
asked Mr. Hantman, and I don't intend to, but I believe that when this case 
came over here from the Real Estate Commission in 1957, if my limited 
knowledge of how these things work is at all accurate, those people work 
it up pretty well before they bring it over here and say, "Look here, I 
think you ought to have this." I venture to say to Your Honor that not one 
witness of the many 40 or 50 witnesses that he tells you he has in this 
case, I don't know, but I venture to tell you that not one of them was 
ever interviewed or brought before the Grand Jury before 1959. 

if Your Honor please, I think this is a case, I think that this is a 
case which points up very, very clearly what the courts have said, the 


highest courts have said, when they speak of discretion of the Court in 


the interest of substantial justice. 

One final word. Mr. Wilson said, "I think the government is 
morally bound to proceed but I think legally it is within its right not to." 

I have heard Judge after Judge in this jurisdiction and other juris- 
dictions say there is morality in the administration of justice. And when 
the so-called administration of justice offends that sense of morality which 
I know Your Honor has, I think Your Honor is perfectly within your power 
and I think the exercise of your discretion will be a worthy one, and a 
commendable one, if you in fact order the government to dismiss the 
Indictment against this man, if Your Honor please. | 

THE COURT: Do I understand in this case that this file was 
received in the United States Attorney's Office in April, 1957, land that 
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it wasn't until almost two years later that the United States Attorney's 
Office got around to investigating and working up the case? 

MR. WILSON: I would say that is substantially correct, yes, Your 
Honor. 

THE COURT: Here we have the defendant who from the time of his 
Indictment knows he is going to be charged, has got to go back five years 
to try to prepare his defense. I must say somehow that doesn't seem very 
reasonable to me. 

MR. WILSON: Your Honor, some of these counts are not five years 
old. Some of them are only three and a half today, or close to three and a 
half to four years old today. I think one of the very important things in 
this case is that once we were able to get to the case there was no delay 


whatsoever. All possible speed was given to it, once it was finally able 
to be worked upon. As I said to Your Honor earlier, the Grand 


Jury presentation started in July 1959, and the Indictment was returned 
in August of 1959 -- August 29, I believe, to be exact. I believe there are 
other cases to support the government's position, if Your Honor please. 
If I might quote from the language of United States v. J. Arley Parker, 
which is a Sixth Circuit Decision, cert. denied. It says -- in that case 
the crimes were committed in late '52 and early '53. The Indictment was 
filed in November; the 22nd, 1955. The defense contention was that he 
was denied his right to a speedy trial because of the delay in bringing the 
Indictment. In that case the Court said: "Appellant appears to argue that 
his Constitutional rights were violated because the government did not 
commence its prosecution of him at an earlier period. But he cannot 
complain that he was not sooner indicted. The provisions of the Sixth 
Amendment guaranteeing a speedy trial to anyone charged with an 
offense contemplates a pending charge and not the mere possibility of 
a criminal charge." 

MR. BRYANT: What is the citation on that ? 

MR, WILSON: 252 Fed. 2nd 680, cert. denied 356 U.S. 964. 

I would also like to call Your Honor's attention to the case of 

Acquino v. United States. That was the celebrated Tokio Rose case, 
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which is a Ninth Circuit case. Cert. denied three times, rehearing denied 


and rehearing denied a second time. That appears at 192 Fed. 2nd. 338. 
In that case we have the situation where the defendant was arrested 
in Japan by the military authorities in October, 1945. She was held in 
jail for one year at which time she was released and her case was refer- 
red to the Department of Justice for evaluation and determination of 
whether or not there were any crimes committed by Tokio Rose. She 
was re-arrested on August 26, 1948 and she arrived in San Francisco 
September 25, 1948, was arraigned the same day and was indicted 
October 8, 1948. That is three years almost to the day after she was 
originally arrested. The Court said in that case: There is nothing in 
the record to disclose failure on the part of the United States to prose- 
cute the charge against the appellant with reasonable promptness follow- 
ing the date of her arrest on August 26, 1948. Appellant, however, says, 
that her military detention in Japan demonstrated that she was denied 
a speedy trial. But wholly apart from whether that detention was or was 
not in accordance with law, it has no bearing whatever upon the question 
of her right to a speedy trial, which is one that arises after a formal 
complaint is lodged against the defendant in a criminal case. : 

24 That language, Your Honor, is typical of the language used by all 
of the Circuits. Shepherd v. United States, Eighth Circuit, says a speedy 
trial requires that a trial shall be had as soon as reasonably possible 
after the indictment is found. This is consistent, Your Honor, throughout 
all the Circuits and I therefore respectfully submit you should deny the 
defendant's motion to dismiss this indictment because of the lack of a 
speedy trial. | 

THE COURT: Do you have the legislative history on Rule 48(b) ? 

MR. WILSON: I have not researched that, Your Honor. 

THE COURT: "If there is unnecessary delay in presenting the 
charge to the grand jury or in filing an information against a defendant 
who has been held to answer in the District Court." (There was a pause.) 
I am surprised it does look like that language -- 
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MR. BRYANT: (Interposing.) I pointed that out to Your Honor and 
I conceded it, but I took courage from this: I knew that the logic of my 
situation would impress Your Honor. Your Honor indicated by your 


questions to the government that it has. I know Your Honor and I am 


not asking Your Honor to do anything which you think you are prohibited 
from doing, but I say to you that Judge Laws’ action in the Simmons case 
looked that situation squarely in the eye and he exercised that dis- 
cretion because it offended his sense of fair play. I think this Court, this 
District Court, I think our Appellate Court, and I am certain all of our 
Appellate Courts would have no reluctance to approve hastily any action 
where the Court exercises its judgment in the interest of fair play. 

As Your Honor said, it is ridiculous, it is unfair, it isn't even a 
little bit -- well, I don't think we should entertain the idea by not placing 
a formal charge against a man I shall saddle him with all this burden 
which goes with this business, but I will protect myself from being 
penalized by it because I won't charge it. 

The record is in this case, and the thing which shocks the 
conscience of this Court is the fact that this matter came over here 
in April, 1957 and they got to working on it within the last six months. 

Maybe the rule does. I sincerely think it does not. I think the 
language of the Supreme Court which says mechanical rules are not to 
be utilized to deny a defendant his substantial rights and this is one of 
the areas where the higher courts depend upon the learning, wisdom, 
the sound discretion and the courage of the Federal Judiciary. 

Thank you, Your Honor, for your attention. 

THE COURT: I want to look at some cases this afternoon. Don, do 
you have the cases that have been cited here? Read the citations you 
have and see if counsel wants to suggest any others. 

MR. BRYANT: I think the one I lean on most heavily is Criminal 
Action 634-56 in our own Court because there was no formal charge. 

THE COURT: Do the papers in that case indicate what happened? 

MR. BRYANT: I think they will, if Your Honor please. That's 
U. S. v. Thomas E. Simmons. 
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MR. WILSON: The government relies on the appellate decision 
in Taylor v. United States, 99 U.S. Apps. D.C., 183, DeAquino v. US., 
192 F.2d 388, cert. denied 343 U.S. 935, and so on, Shepherd y. United 
States, 163 F.2d 974, Eighth Circuit. Parker v. U.S. 252 F.2nd 680, 
cert. denied 356 U.S. 964. And there are many other cases, Your Honor. 


These are a few I selected at random. 

THE COURT: I will let you know at 10:00 o'clock tomorrow 
morning. In the meantime I would like all necessary arrangements 
to be made for tomorrow morning in the event I should deny the motion. 
(Thereupon, the matter was respited to Oct. 21, 1959, at 10:00 A.M.) 


* * a * * 


Washington, D.C. 
October 21, 1959 


* x 
10:00 A.M. 

THE DEPUTY CLERK: Case of United States versus Charles s. 
Holloway, Mr. Hantman, Mr. Wilson, Mr. Bryant. 

MR. HANTMAN: If Your Honor please, before Your Honor rules 
in connection with the pending motion, I would like to make some 
observations to the Court if I may, if the Court will hear me. : 

THE COURT: I think we have heard sufficient. | 

MR. HANTMAN: Very well, Your Honor. | 

THE COURT: Gentlemen, on the motion to dismiss the Indictment, 
which was ably argued yesterday by both counsel, the Court has given 
this matter very serious consideration and study. : 

I have gotten out the case of United States versus Thomas C. 
Simmons, Criminal Case Number 634-56. In that case, on October 11, 
1956, Judge Laws filed a memorandum on a motion to dismiss the first 
count of the Indictment in which it would appear Judge Laws did dis- 
miss the first count on the grounds primarily that there had been a 
delay of almost three years after the crime had become known to the 
United States Attorney's Office before an Indictment was returned. 
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There was an additional complication in the case, that the defendant's 
case had been presented to the Grand Jury at an earlier time, shortly 
after the crime allegedly committed, and the Grand Jury had ignored it, 
and some three years later after a similar crime was alleged the defend- 

ant was indicted on both counts. How much weight that had on Judge 
Laws I don't know. He did say, "Under the circumstances of this case 
the Court is of the opinion that it is within the spirit, if not within the 
letter of Rule 48(b) of the Federal Rules of Criminal Procedure, it should 
exercise discretion to dismiss the charge in the first count of the Indict- 
ment by reason of unnecessary delay in presenting the charge before a 
second Grand Jury and also bringing the defendant to trial." 

This Court has, of course, great respect for Judge Laws' opinions. 
However, just exactly two weeks after Judge Laws made that decision 
there came down from the Court of Appeals an opinion in the case of 
Taylor versus the United States, which is found at 238 Federal Second 
259. It is an opinion by Judge Bastian, in which Judge Edgerton and 
Judge Danaher, who were on the panel, agreed. 

In that decision, Judge Bastian said: "Appellant says, however, 
that his right to a speedy trial as guaranteed by the Sixth Amendment has 
been violated and under the circumstances of this particular case we 
agree. The evidence against the appellant was, to say the least, weak. 
While it is not necessary, as hereinafter stated, to pass upon the ques- 
tion as to whether the evidence or lack of it entitled him to a directed 


verdict of not guilty, we believe that the long delay in the return of the 


Indictment, the long delay between indictment and trial, the failure of 

the record to disclose that appellant even knew he was under 
Indictment, and his long absence from the District of Columbia, certainly 
prevented him or/his attorney preparing the proper defense." 

But then at the end of the case Judge Bastian said, "We do not 
rely on the mere lapse of time between the commission of the offense 
and the date of indictment considered by itself, for that is governed by 
the statute of limitations.” 
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This Court views that Judge Bastian, having very carefully added 


that sentence the Court has just read at the end of its opinion in this 
Taylor case, that the Court of Appeals has in effect quite specifically 
held that the lapse of time between the commission of the offense and 
the date of indictment is to be governed by the statute of limitations, 
which now is five years, and not by Rule 48(b). ! 
Actually, insofar as this Court can see, the difficulty of the defend- 
ant to defend himself can seasonably result from delay in indictment as 
from delay of trial after indictment. | 
However, the Court views the Court of Appeals has ruled on the 
matter and this Court is obligated and must, of course, follow what it 
deems to be the holdings of the Court of Appeals. Therefore, the Court 


will deny the motion. 


| 
“ 


[ Filed October 20, 1959] 
MOTION TO DISMISS INDICTMENT | 
Comes now the defendant, Charles S. Holloway, by his counsel, 


William B. Bryant, and moves this Honorable Court to dismiss the 
indictment in this cause for the reason that the delay in bringing the 
defendant to trial for the alleged offenses contained in the indictment 
herein in effect denied the defendant his right for a speedy trial as 
guaranteed by the Sixth Amendment of the Constitution of the United 
States and provided for under Rule 48 of the Federal Rules of Criminal 
Procedure. ! 


/s/ William B. Bryant 
615 F Street, N.W. 
Attorney for Defendant — 


[ Certificate of Service] 
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AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

I, Charles S. Holloway, being first duly sworn on oath according to 
law, depose and say that he is the person identified as the defendant in 
the above-captioned criminal cause. In support of the Motion to Dismiss 
the Indictment filed on behalf of the affiant by his counsel, the affiant, 
upon information and belief, avers that within a year after he appeared 
at the real estate commission that the entire matters mentioned in the 
indictment were turned over to the United States Attorney for the District 
of Columbia. Affiant further states that during the intervening period of 
time that his records and files had become scattered and/or lost; and 
that persons who might have been called as witnesses had died, i.e., 
Vivian Kent, a notary public; Louis M. Bivens, one of the trustees named 
on the instrument in Count Eight of the indictment; and Thomas G. White, 
an Attorney at Law, who handled some matters in connection with some 
of the properties mentioned in the indictment. Vivian Kent passed in 
late 1957 or early 1958; Bivens passed in August or September, 1958; 
and White passed on August 22, 1958. 

/s/ Charles S. Holloway 
[ Jurat dated October 20, 1959] 


[ Filed January 12, 1960] 
JUDGMENT AND COMMITMENT 

On this 8th day of January, 1960 came the attorney for the 
government and the defendant appeared in person and by counsel, Wil- 
liam B. Bryant, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violation of 
T22, Sections 1401, 1301, D.C. Code as charged Counts 1, 2, 6, 7, 8, 9, 
10, 11, 12, 13 and the court having asked the defendant whether he has 
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anything to say why judgment should not be pronounced, and no sufficient 


cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged - con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Eight (8) months to Two (2) years on Count 
1; Eight (8) months to Two (2) years on each of the counts 2, 6, 7, 8, 9, 
10, 11, 12 and 13, said sentence by the counts to run concurrently and 
concurrently with the sentence imposed in Count 1. | 

* * * * * 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ George L. Hart, Jr. 
United States District Judge 


* £ * * * 
| 


[Filed January 22, 1960] 
NOTICE OF APPEAL 

Name and address of appellant: Charles S. Holloway, District Jail. 

Name and address of appellant's attorney: William B. Bryant 615 F 
Street, N.W. 

Offense: Violation, Tit. 22 D.C. Code $§1301, 1401. 

Concise statement of judgment or order, giving date, and any sentence: 
Judgment of Jan. 12, 1960 sentencing Def. to 8 months to two years. 

Name of institution where now confined, if not on bail: District of Colum- 
bia Jail. | 
I, the above-named appellant, hereby appeal to the United States 

Court of Appeals for the District of Columbia Circuit from the above- 

stated judgment. : 


Date: January 22, 1960 /s/ Charles S. Holloway, Appellant 


/s/ William B. Bryant, 
Attorney for Appellant 


Fait States Court ck Rppocia | 
--For the District of Columbia Creuit 
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United States Attorney. 


‘Can W. Bevouer, - aS 
\Srepen N. Srotman, .~ 
Assistant ager States 


No. 15,547 


QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented: 


| Did the District Court err in denying appellant’s motion 
| to dismiss the indictment for lack of a speedy trial where 
(a) the sole delay of which appellant complains occurred 
between the time his offenses first came to the attention of 
the United States Attorney’s Office and the filing of the 
indictment, (b) the indictment was filed within five years 
after commission of the oldest offense with which appellant 
: was charged, (c) appellant was sentenced and, indeed, filed 
: his notice of appeal within five years after commission of 
the oldest offense of which he was convicted, (d) appellant 
moved for and was granted a continuance, (e) appellant 
was not arrested prior to indictment, (f) no criminal 
charges were in any way made against appellant prior to 
indictment, and (g) appellant was not imprisoned nor re- 
strained of liberty prior to indictment? 
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United States Court of Appeals 
For the District of Columbia Circuit 


No. 15,547 


Cxartes S. Hotzoway, Appellant, 
v. 


Unrrep States oF America, Appellee. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On August 27, 1959, an indictment was filed charging 
appellant with thirty-seven counts of false pretense and 
forgery in violation of 22 D.C. Code §§ 1301, 1401 (J.A. 1). 
These violations were based on a series of complicated and 
fraudulent real estate transactions. The earliest offense 
thus charged occurred on October 27, 1954, within the five- 
year period provided by 18 U.S.C. § 3282, the applicable 
statute of limitations (J.A. 4-15). 

Appellant requested a continuance on October 5, 1959, 
(Br. 2) and then, on October 20, moved to dismiss the in- 
dictment under Rule 48(b) of the Federal Rules of Criminal 
Procedure and the speedy trial provisions of the Sixth 
Amendment (J.A. 1). 
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On October 21, the District Court denied this motion, and 
trial commenced (J.A. 1). The Government called more 
than twenty witnesses and introduced well over one hun- 
dred exhibits. Trial was concluded on November 3 (J.A. 
2). 

By judgment and commitment filed on January 12, 1960, 
appellant was sentenced on the ten counts of which he had 
been convicted (J.A. 34-35). The earliest offense for which 
appellant was thus ‘‘punished”’ occurred on February 18, 
1955 (J.A. 47). ‘Punishment’ as well as prosecution 
accordingly took place within the period of limitations. 

On February 26, 1960, on motion to reduce, the District 
Court suspended execution of the eight months to two 
years total sentence imposed on January 8, and placed 
appellant on probation for five years (J.-A. 3). This ap- 
peal was timely noted on January 22, 1960 (J.A. 35). 


CONSTITUTIONAL AMENDMENT, STATUTE AND 
RULE INVOLVED 


Title 18, United States Code, Section 3282, provides: 


“‘Except as otherwise expressly provided by law, no 
person shall be prosecuted, tried, or punished for any 
offense, not capital, unless the indictment is found or 
the information is instituted within five years next 
after such offense shall have been committed.”’ 


Rule 48(b), Federal Rules of Criminal Procedure, pro- 
vides: 


“Tf there is unnecessary delay in presenting the 
charge to a grand jury or in filing an information 
against a defendant who has been held to answer to 
the district court, or if there is unnecessary delay in 
bringing a defendant to trial, the court may dismiss 
the indictment, information or complaint.”” 


Amendment Six, Constitution of the United States, pro- 
vides in pertinent part: 


‘Tn all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial . . .” 
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SUMMARY OF ARGUMENT 


The delay of which appellant complains occurred between 
the time his offenses first came to the attention of the 
United States Attorney’s Office and the filing of the indict- 
ment. No criminal charges of any kind were made against 
appellant during this period. As a result, Rule 48(b) of 
the Federal Rules of Criminal Procedure and the speedy 
trial provisions of the Sixth Amendment are by their terms 
inapplicable. 

Moreover, the policies and purposes of Rule 48(b) and 
the Sixth Amendment are inapposite. These policies and 
purposes are three: to complement the statute of limita- 
tions by preventing the Government from unduly extending 
the period of limitations through the device of timely in- 
dictment followed by dilatory prosecution, to relieve de- 
fendants from the anxiety naturally attending the pendency 
of criminal charges or proceedings, and to relieve defend- 
ants from lengthy imprisonment or restraint of liberty 
suffered while prosecution slowly goes forward. The policy 
of preventing undue extension of the statute of limitations 
can have no application because appellant was sentenced 
and, indeed, filed his notice of appeal within five years— 
the statutory period—after the oldest offense of which he 
was convicted. The policies of relieving defendants from 
the anxiety, imprisonment or restraint of liberty which 
may attend the pendency of criminal charges or proceedings 
are inapposite because no criminal charges were filed 
against appellant during the period of which he complains 
and, of course, he was neither imprisoned nor restrained 
of liberty at that time. Appellant’s cause falls outside the 
spirit as well as the letter of Rule 48(b) and the Sixth 
Amendment. 
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ARGUMENT 


The District Court Did Not Err in Denying Appellant's 
Motion to Dismiss the Indictment 


The applicable statute of limitations, 18 U.S.C. § 3282, 
requires that prosecution for non-capital offenses be in- 
stituted within five years after the offenses were committed. 
Rule 48(b) of the Federal Rules of Criminal Procedure au- 
thorizes the court to dismiss if ‘‘there is unnecessary delay 
in presenting the charge to a grand jury or in filing an in- 
formation against a defendant who has been held to answer 
to the district court, or if there is unnecessary delay in 
bringing a defendant to trial....’’ And the Sixth Amend- 
ment to the Constitution enjoins: ‘‘In all criminal prose- 
cutions, the accused shall enjoy the right to a speedy and 
public trial... .”’ 

In this case, appellant was not arrested nor in any way 
charged with crime prior to the filing of the indictment on 
August 27, 1959. The oldest offense charged in the thirty- 
seven counts had occurred on October 27, 1954, less than 
five years earlier. Beyond that, the oldest offense of which 
appellant was convicted had occurred on February 18, 1955, 
less than five years, indeed, before appellant filed his 
notice of appeal, on January 22, 1960. 

The only delay in proceedings following indictment was 
occasioned by appellant’s asking for a continuance on 
October 5, 1959. What appellant complains of is the delay 
between the commission of the offenses and the institution 
of criminal charges through the filing of the indictment. 

Because this period of time lies beyond the plain language 
of Rule 48 (b) and the Sixth Amendment, both of which 
inescapably are inoperative until criminal charges are 
filed, appellant’s argument begins with the concession: “Tn 
urging this point upon the Court appellant is aware that 
it has never been enunciated as the law in a Federal juris- 
diction”? (Br. 4). Conversely, because this period of time 
falls plainly within the statute of limitations, appellant’s 
argument continues with the contention: ‘To say that the 
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statute of limitations takes care of this situation seems to 
be over-simplification ....’’ (Br. 7). 

The statute of limitations embodies a dual policy. First, 
it expresses a legislative judgment against ‘‘stale”’ cases. 
More specifically, 18 U.S.C. § 3282 expresses the judgment 
of Congress that criminal prosecutions should be instituted 
on the basis of evidence and memories that are no more 
than five years old. Second, the statute of limitations em- 
bodies the Congressional determination that non-capital 
offenders who have not been prosecuted for five years 
should no longer be subject to punishment. Each of these 
policies is geared to, and takes effect on the basis of, the 
time expiring between commission of the offense and insti- 
tution of criminal prosecution. 

Rule 48(b) and the Sixth Amendment, on the other hand, 
are concerned with the expedition with which criminal 
prosecutions, once initiated, are completed. And they are 
more flexible than the statute of limitations. ‘‘The right of 
a speedy trial is necessarily relative. It is consistent with 
delays and depends upon circumstances. It secures rights 
to a defendant. It does not preclude the rights of public 
justice.’? Beavers v. Haubert, 198 US. 77, 87 (1905). 

In some instances, Rule 48(b) and the Sixth Amendment 
complement the policy of the statute of limitations against 
stale cases. The Congressional determination against old 
evidence and faded memories could be easily evaded by the 
device of timely indictment followed by dilatory prosecu- 
tion continuing far beyond the time in which a new prosecu- 
tion could be instituted. Through requiring that the prose- 
cution be completed with reasonable dispatch, Rule 48(b) 
and the Sixth Amendment preclude the Government from 
unduly extending the five-year limitation. 

The case of United States v. McWilliams, 82 U.S. App. 
D.C. 259, 163 F. 2d 695 (1947), furnishes a good example. 
This Court there affirmed a dismissal of indictments for 
lack of prosecution. The opinion of the District Court, 
extensively quoted by this Court, highlights the complemen- 
tary relationship between Rule 48(b) and the Sixth Amend- 
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ment on the one hand and the statute of limitations on the 
other: 


‘‘The defendants have undergone before a Court and 
jury part of a trial which ended on November 29, 1944, 
by reason of the sudden death of the Presiding Justice. 
... Beginning on December 9, 1944, and from time to 
time thereafter, various defendants have sought a 
speedy trial of their cases. For nearly two years such 
a trial has not been made possible for them. Their 
Constitutional right to a speedy trial has been denied. 


* ° o 
“The defendants have been before the Court upon 
these charges for nearly four and one-half years. . . . 
As in all long delayed cases, the witnesses now are 
seattered; some are not accessible, more particularly 
to the defendants who are without funds; the memories 
of witnesses as to events occurring many years ago 
are not clear. It is for these reasons among others 
that the Constitution of the United States requires a 
speedy trial and that the Congress of the United States 
has imposed Statute of Limitations to prevent long 
delayed prosecutions. ... 
* es e 
“‘The question of terminating these cases is one of 
importance. If the dismissal I shall order is sustained, 
new prosecutions may not be started, because they will 
be barred by the Statute of Limitations... .”? 69 F. 
Supp. 812, 814-815. 


Absent Rule 48(b) and the Sixth Amendment, prosecutions 
could well continue much beyond the expiration of the 
period of limitations even though the indictments were 
timely filed. 

This function of Rule 48(b) and the Sixth Amendment— 
to prevent undue extension of the period of limitations 
through delayed prosecution upon timely indictment—can 
be seen in other contexts. A succession of trials and re- 
trials may unduly postpone the completion of prosecution, 
as in Williams v. United States, 102 U.S. App. D.C. 51, 250 
F.2d 19 (1957). The period of limitations may be extended 
by the defendant’s absence from the jurisdiction as well as 
delay in prosecution, once initiated. Absence from the 
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jurisdiction alone cannot, of course, trigger Rule 48(b) or 
the Sixth Amendment; for that problem is governed by 
the statute of limitations and the rules as to tolling. It 
may combine with delayed prosecution, however, to deprive 
a defendant of a speedy trial. In Taylor v. United States, 
99 U.S. App. D.C. 183, 238 F. 2d 259 (1956), for example, 
this Court ruled: 


“< Appellant says, however, that his right to a speedy 
trial as guaranteed by the Sixth Amendment has been 
violated and, under the circumstances of this particular 
case, we agree. The evidence against Rppeant was, 
to say the least, weak; and, while it is not necessary, 
as hereinafter stated, that we pass upon the question 
as to whether the evidence or lack of it entitled him to 
a directed verdict of not guilty, we believe that the 
long delay in the return of the indictment, the long 
delay between indictment and trial, the failure of the 
record to disclose that appellant even knew that he was 
under indictment, and his long absence from the Dis- 
trict of Columbia, certainly prevented him or his at- 
torney from preparing a proper defense. 

* e e 


‘Nor can it be said that the lack of a speedy trial did 
not harm appellant, for the possibility of serious prej- 
udice existed here under circumstances disclosing a 
‘weak? case. Had the evidence been overwhelming, so 
that no infirmity might be made to appear, a different 
result might be reached... . 


‘¢We do not rely on the mere lapse of time between 
the commission of the offense and the date of indict- 
ment, considered by itself, for that is governed by the 
statute ‘of limitations. It is the combination of the 
factors set forth above which motivates our decision. 
We do not wish to be understood to do other than apply 
the rule stated to the facts and circumstances of this 

rticular case.”? 99 U.S. App. D.C., at 183-186, 238 

|, 2d, at 260-262 (footnote omitted; emphasis in 
original).” 

1It should be noted that in contrast to the ‘weak?’ case involved in Taylor, 
appellant here has not even attempted to challenge the sufficiency of the 
evidence. 
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Again, Rule 48(b) and the Sixth Amendment work to com- 
plement the statute of limitations. 

More often, the right to speedy trial serves to spare the 
defendant from the anxiety understandably attending the 
pendency of criminal charges or proceedings. The Note of 
the Advisory Committee on Rules to Rule 48(b) states in 
full, ‘‘This rule is a restatement of the inherent power of 
the court to dismiss a case for want of prosecution. Ex 
parte Altman, 34 F. Supp. 106, S.D. Cal.” The cited case 
rules: 


‘“¢We can conceive the anarchy which would result 
if the power to terminate a criminal proceeding for 
want of prosecution did not exist. Defendants might 
have prosecutions hang over their heads, like the 
sword of Damocles, for years, without an effort being 
made to bring them to trial. And yet, if the prosecutor 
should refuse to try them, and the court acquiesce, 
they would be at his mercy. The constitutional guar- 
anty of speedy trial (United States Constitution, 
Amendment VI) would be brought to nought, if, when 
the court set a cause for trial and the prosecutor was 
not prepared to proceed, the Court were powerless to 
dismiss it for failure to proceed diligently.”” 34 F. 
Supp., at 108. 


The three unreported cases on which appellant relies illus- 
trate this purpose of Rule 48(b) and the Sixth Amendment. 
In two, United States v. Stanton, Cr. 203-60, and United 
States v. Griffin, Cr. 61-60, the anxiety was initiated with 
the charges underlying warrants of arrest which remained 
unexecuted for considerable periods of time prior to indict- 
ment. The third case, United States v. Simmons, Cr. 634- 
56, presented the obverse, and unique, situation. There, 
the Grand Jury had once ignored the charge the court 
ultimately dismissed. The Grand Jury’s reversal of posi- 
tion accordingly resubjected the defendant to a threat previ- 
ously removed. The defendant in affidavit submitted: 


‘< Affiant further sets forth that at the time of the 
commission of the alleged offense, that he was arrested 
but was released without being charged and without at 
any time being required to post bond as an incident of 
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any alleged offense, and states as hereinafter men- 
tioned that upon being informed that the Grand Jury 
had ignored the matter, accepted that situation as being 
a justified exoneration.’’ 


And the court was at pains to point out in its memorandum 

decision : 
‘“When the case was again presented before the 1956 
Grand Jury no additional witnesses and no newly dis- 
covered evidence were brought to its attention. At the 
time of the resubmission of the charge in 1956, a sep- 
arate case involving another complaint in respect of 
an event said to have occurred April 19, 1956, was 
presented. The two acts charged were entirely sep- 
awe and evidence as to one is not admissible as to the 
other. 


The court thus invoked Rule 48(b) and the Sixth Amend- 
ment to prevent undue recreation of anxiety. 


The pendency of prosecution often causes not only 
anxiety but also restraint of liberty through imprisonment. 
In United States v. Provoo, 17 F.R.D. 183 (D. Md. 1955), 


the defendant was charged with treason in 1949, and the 
Government made rather elaborate efforts to lay venue in 
the Southern District of New York. Dismissing the indict- 
ment, the court ruled: 


“The serious delay in this case was not the delay in 
bringing the New York case to trial, but the delay 
caused by the deliberate act of the Government in 
bringing the case in New York in the first place, when 
the government must have known that venue in New 
York was at best doubtful, and took the chance for the 
supposed advantage to the government of proceeding 
in New York. “ Z 
He [defendant] has been imprisoned more than five 
years awaiting trial and pending appeal on a capital 
charge, and has been subject to ‘the pain and anxiety 
which must inevitably be suffered by a prisoner who is 
thus kept on a mental rack’ to use the words of Mr. 
Justice Lamar.”? 17 F.R.D., at 201, 203 (footnote 
omitted). 
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The function of Rule 48(b) and the Sixth Amendment of 
relieving a defendant from lengthy imprisonment suffered 
while prosecution slowly transpires is well brought out in 
the decisions of this Court. In Williams v. United States, 
supra, for example, the Court stated: 


‘‘Between his first and second trials appellant was 
adjudicated incompetent and committed to St. Eliza- 
beths Hospital. He was again adjudicated incompetent 
and committed to the hospital between his third and 
fourth trials and between his fourth and fifth trials. 
On his first conviction in February 1950, which was on 
three counts, appellant was sentenced to two to seven 
years on counts 1 and 2 and one year on count 3, all con- 
current. The second conviction in December 1953 
brought a sentence of three to nine years. The present 
sentence is one to three years. He has already been 
confined for a total of about seven years in the course 
of this long prosecution—about six years in jail and 
about a year in St. Elizabeths Hospital.’’ 102 US. 
App. D.C., at 52-53, 250 F. 2d, at 20-21. 


Again, in United States v. Gunther, 104 U.S. App. D.C. 16, 

17, 259 F. 2d 173, 174 (1958), this Court ruled: 
‘We decide this case on its own facts, which, as the 
recitation of them shows, are unusual. Gunther has 
had one trial on this indictment and has been in 
custody almost the maximum of the term imposed upon 
him at that time. The case has been almost continu- 
ously in the courts, but a second trial has never been 
held. His conviction having been reversed, he was en- 
titled to a new trial as reasonably soon as circum- 
stances would permit.”’ 


See also the dissenting opinions in King v. United States, 
105 U.S. App. D.C. 193, 197, 264 F. 2d 567, 571 (1959) ; 
Porter v. United States, 106 U.S. App. D.C. 150, 270 F. 2d 
453 (1959) ; Willis v. United States, 106 U.S. App. D.C. 211, 
214, 219, 271 F. 2d 477, 480, 485 (1959). 

This function of the right to speedy trial is specifically 
reinforced by statute in the District of Columbia. Title 23 
of the District of Columbia Code, Section 23-104, provides: 


“‘If any person charged with a criminal offense shall 
have been committed or held to bail to await the action 
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of the grand jury, and within nine months thereafter 
the grand jury shall not have taken action on the case, 
either by ignoring the charge or by returning an indict- 
ment into the proper court, the prosecution of such 
charge shall be deemed to have been abandoned and the 
aceused shall be set free or his bail discharged, as the 
case may be... .’’? 


Similar statutes are in force in other jurisdictions. 


But this statute, Rule 48(b), the Sixth Amendment, and 
all the policies and purposes of the right to speedy trial 
are inapplicable to appellant. The delay of which appel- 
lant complains occurred between the time his offenses first 
came to the attention of the United States Attorney’s Office 
and the time the indictment was filed. Because no criminal 
charges of any kind were made against appellant during 
this period, Rule 48(b), the Sixth Amendment, and Sec- 
tion 23-104 are all by their terms inapplicable. For 
the same reason, the policies to relieve defendants from 
undue restraint of liberty or anxiety attending the pendency 
of criminal charges or proceedings are inapposite. Finally, 
the policy of complementing the statute of limitations by 
precluding undue extension of the limitations period 
through timely indictment and dilatory prosecution is also 
inapposite. Trial was completed, and indeed notice of ap- 
peal filed, within the limitations period for every count 
of which appellant was convicted. 

Appellant’s complaint, in short, is devoid of merit. Quite 
apart from the question whether appellant lost standing to 
raise speedy trial by moving for a continuance, see, ¢.g., 
James v. United States, 104 U.S. App. D.C. 263, 261 F. 2d 
381 (1958), he cannot even bring his case within the spirit, 
much less the letter, of Rule 48(b) and the Sixth Amend- 
ment. All appellant can say is that memories fade and 
witnesses become unavailable as time goes on. Of course 


2The Supreme Court has significantly held that a defendant released from 
custody or bail by reason of Section 23-104 remains subject to new prosecu- 
tion on the same offense so long as the statute of limitations has not run. 
United States v. Cadarr, 197 U.S. 475 (1905). See also Arnstein v. United 
States, 54 U.S. App. D.C. 199, 296 Fed. 946, (1924), cert, denied, 264 U.S. 595. 
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they do. But Congress has said that in non-capital cases 
memories may fade and witnesses may become unavailable 
for a period of five years before indictment is necessary. 
If the United States Attorney’s Office had not become aware 
of appellant’s offenses until shortly before the statute of 
limitations had run, by the time prosecution were com- 
pleted memories would have been as faded and witnesses 
as unavailable as they are now, indeed more faded and more 
unavailable inasmuch as the instant trial was completed 
before the statute ran. Yet appellant admitted below, 
as he had to, that he would have had no argument in that 
event: 

“Now, if this matter came to Mr. Hantman’s atten- 
tion or the attention of the United States Attorney’s 
Office sometime which is seasonable in relationship to 
the time of the return of the Indictment, then what 


I have said to Your Honor is, of course, not appli- 
eable.’? (J.A. 17.) 


The fortuity that the matter came to the attention of the 
United States Attorney’s Office earlier adds no substance 


to appellant’s cause. So long as the statute of limitations 
has not run, Rule 48(b) and the Sixth Amendment can have 
no purpose where liberty has not been restrained or prose- 
cution has not been threatened by the making of criminal 
charges. The District Court did not err in refusing to 
dismiss the indictment. 


CONCLUSION 
Wherefore, it is respectfully submitted the judgment of 
the District Court be affirmed. 


Otrver Gascx, 
United States Attorney. 


Cart W. BEtcHer, 
Srepnen N, SHutman, 
Assistant United States 
Attorneys. 
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